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Some problems of interpreting the concept of public order guarding
I.V. Servetskyi

O.V. Saprun
Problem statement. By passing new Criminal Code of Ukraine and Laws of Ukraine, the interpreting of functional tasks of law enforcement authorities, which is the base for: public order guarding, preventing, discovering, and stopping crimes. That is, public order guarding has wider meaning as it was interpreted before passing new Criminal Code of Ukraine.
The aim of the article is to study the concept public order guarding, which must guarantee the key aim: “Individual, his life and health, honour and dignity, inviolability and security are considered in Ukraine the highest social value. Rights and freedoms of individual and their guarantee determine the contents and direction of state activities. State is responsible for its activities to people. Approval and providing rights and freedoms of individual is an essential duty of state”.
Analysis of main researches and publications. The works of such scientists as A.B. Averianov, O.M. Bandurka, D.M. Bahrah, Y.P. Bytiak, I.P. Holosnichenko, E.V. Dodin, M.M. Dorohyh, M.I. Eropkin, L.V. Koval, V.K. Kolpakov, S.F. Konstantinov, O.P. Korenev, V.A. Kulikov, V.V. Lazarev, M.V. Loshytskyi, N.R. Nyschnyk, V.I. Olefir, V.M. Plishkin and others are directed to improvement of police activities in the field of public order guarding.
However, we should mention that profound scientific research as functional tasks of law enforcement authorities, “public order guarding” wasn’t done in corpore, that, in turn, leads to additional theoretical and practical research.

Main results of research. The issue of public order guarding has always been in priority by providing vital activity of individual, society, and state. Moreover, public order guarding is the base for sovereignty and territory integrity of Ukraine, guaranteeing its economical and informational security is the most important function of the state, the matter of all Ukrainian Nation.
Before proceeding to the analysis of the concept of functional task of “public order guarding” we need to clarify the essence of its components: guarding, public, order. We need to clarify the contents of such social phenomenon as public order.

Guarding is an action to guard. To guard is to protect somebody or something from danger, prevent from the threat of aggression, attempt ,and so on. To be on the alert of somebody or something, protect, stand guard. To guarantee, to provide the inviolability of somebody or something. To protect from ruining, destroying, damaging, etc. To defend against something.
Taking into account all above-stated definitions, in context of functional task, we can conclude that guarding is a certain activity (of public bodies, enterprises, organizations, citizens, and their union), the system of measures directed to the guarantying of the inviolability, preventing damages.

An important element is damage, that is human death toll, financial losses, hardship etc., that resulted in some actions or activities.
The important part of functional task of “public order guarding” is the component “public”, concerning which we can cite the following definitions.

Public is an adjective that derives from the noun public. It arises, occurs in the society or refers the society; is social. It belongs to all public, all society; is common. It is for common use.

Public means “which belongs to certain group of people”, indicates the society or population of the whole country, who follow the laws of this country and perform the duties connected with them. So, we have derived collocations: civil rights, civil war. Common for the Ukrainian language word “tsyvilnyi”, as well as an adjective “hromadyans’kyi” corresponds the Russian ones “hrashdanskiy, shtatskiy” and the adjective “tsyvilnyi” – is opposite to “viys’kovyi” or so on.
Public – is a group of people, united by common status interests or so on. It’s a union of people who have certain common tasks, it’s an organization.

Society – is defined as a group of people, united by certain relations, conditioned by historically changeable way of producing material and spiritual values – it’s citizenship, society, union. The important category, which can’t be underestimated while interpreting the definition “public”, is also “nation” – definite historical form of people community, united by common language and territory, strong home economical relations, certain cultural and character peculiarities.
Taking into account all above-stated definitions, we can highlight the following: that public derives from public, common, which belongs to society, united by certain relations.

In functional task “public order guarding” the essential component is the word order which has the following meanings:

Order – is the situation where it’s clean, tidied, all things are on their places, cleanness, tidiness, opposite to mess. It’s regular or common positioning of something. It’s correct life order, lifestyle. It’s the situation when everything is carried out properly, according to certain requirements, rules, etc. It’s coordinated, arranged, and organized actions. It’s keeping to the rules, behavior norms, discipline. It’s laws in force, rules, public behavior norms etc. It’s local customs, rites etc. It’s conventional lifestyle, way of life. It’s a succession, a sequence of something. It’s the way o doing something. It’s the positioning, allocation of something.
In the explanatory dictionary by V. Dal “order is the right way, following the accuracy of the next step, the certainty in positioning the things”.

In the antique mythology there is an idea of the meaning of “order”, which is the logic of world evolution: the world goes from chaos to cosmos and characteristic features of this process are harmony and measure.
Analyzing the definition of order in context of functional task, we can mention that order – is the rule, regular way of human life, public, society, state.

Summing up the interpretation of words and considering three above-stated definitions we can conclude that public order guarding – is the activity (of public bodies, enterprises, organizations, citizens, and their unions), to carry out the complex of administrative measures directed to guarantying rights, freedoms of individual, inviolability of property from illegal encroachment, preventing damaging the rights, regular way of life, lifestyle of human, public, society, state.

Considering the interpretation of public order guarding, we should turn to the opinions of home and foreign scientists on the meaning of such definition, as “public order”, which can be devided into such groups:

1. So, French scientists of police law, particularly Nikolas Delamar, considered public order as the most important field of state competency, conditioned to guard the order in public places.
The follovers of N. Delamar – the policemen of XVIII-XIX century I. Zonnenfels, I. Yusti, R. Mol and others – continued the development of police law and defined the concept “public order”. They emphasized the importance of police law, pointing that this field guarantees essential conditions for human life, particularly his security and well-being.
As we can see in the XIX century the concept “public order” is a universal category containing the most important conditions for social life. After revolution transformations in the beginning of the XX century “public order”  became much wider category containing state affairs, duty.

2. In the ideology by Marks public order coincides with state order of the country of certain type or certain historical epoch with corresponding relations. This view highlights the state, throwing over the individual, making state-centered theory priority in all spheres of life.

3. One of the first standard acts which mentioned the concept “public order” was the Constitution of Soviet Union, approved by Nadzvychainyi VIII Congress of Soviet Union on February 5, 1936. 
In the post-war period the concept “public order” gets new round of discussions: both in standard acts The Decree of Verhovna Rada of Soviet Union of July, 26, 1966 “About enchancement of amenability for hooliganism”, and among the scientists: M.I. Eropkina and L.L. Popova “Legal administrative guarding of public order” (1972 р.)[19]; A.V. Seriyogina “Soviet public order and legal administrative measures of its enhancement” (1975р.)[20], “To the question of the concept of public order in the soviet state” (1963р.)[21]; V.V. Lazarev, L.L. Popov, L.M. Rosin “Legal basis for guarantying public order” (1967р.)[22]; V.F. Zaharov “Issues of current interest of administrative amenability for violating public order in presentday conditions” (1972)[23]; A.M. Vasilieva “The theory of state and law”(1972)[24]. 

Among the scientists of Soviet time there are plenty of interesting statements about “public order”, but in most of them the socialistic component “we can’t do without the role of party in the society”prevails.
4. New definition of “public order” in the wide and narrow sense is given by I.P. Holosnichenko and Y.Y. Kondratiev: 

In the wide sense it’s social relations, which are regulated by the rules of law and other social rules, the significance of which is defined by material living conditions of society, attitude of people to different parts of co-existence in society. 

In the narrow sense – it’s social balance which guarantees life and health of people, their rights and freedoms, public peace, moral, human dignity. [25, с. 14,16].
Interpreting “public order” I.P. Holosnichenko and Y.Y. Kondratiev approached the essence of “public order”, where they stated that this category refers different sides of co-existence in society, but they didn’t define the functunal tasks of all state institutions.
5. L.V.Koval understands under “public order” certain positive state in society, providing which guarantees the avoidance of certain dangers both before the society and before some individuals. [26, с. 58-62].

O.F. Skakun defines “public order” as the state of correspondence to social rules of public relations system (rules of law, moral, corporate rules, custom rules) and sticking to them.

In this definition L.V.Koval and O.F. Skakun identify the regular human lifestyle with “positive state”, that is the temporary category, unstable condition, which can disappear and then appear again. The temporary condition may be explained by certain deviations from public order, but it’s violation of public order, though public order as social category doesn’t disappear. 
6. M.V. Kornienko gives the following definition:“public order – is conditioned by social needs system of regular social relations, that appear in public places during the communication of people and is supposed to provide favorable environment for social life, normal conditions for work and rest, functioning of state bodies, enterprises, institutions, and organizations”.
F.D. Finochko says, that “public order” is a certain system of relations, regular order, which was formed in society and corresponds the needs of the country and all its citizens. It’s the system of established in the country rules of behavior in public places, which are regulated by rules of law, moral and other social rules.

H.P. Yarmaki defines “public order” as regulated by rules of law and other social rules system of social relations, which are formed in public places,that is aimed to protect and guarantee the peace, life, health, rights and freedoms, honor and dignity of citizens, creation of favorable conditions for normal functioning of state and public organizations. [30, с. 97].
In their definitions M.V. Kornienko, F.D. Finochko, and H.P. Yarmaki restrict the impact of “public order” only to public place. Considering this fact, there is no “public order” out of the public places. Supreme Office of Public Prosecutors amplified with its order the concept of “public place”. These are places, used by citizens for common activities, rest, movement, holding mass actions and other needs (streets, squares, terminals, airports, shops, cafes, pubs, restaurants, museums, clubs, beaches during working hours, as well as means of public transport during people are using them; forests, fields, while they are used for arranged actions)
7. S.V. Kivalov and L.R. Bila say that “public order – is a certain system of relations, regular order formed in society that corresponds the needs of state and all their citizens” [32, с. 71]. In this definition S.V. Kivalov and L.R. Bila are inclined to materialistic doctrine that presses an individual back, which is unacceptable for European civilization. 

8. V.D. Sushchenko, V.I. Olefir consider “public order” as “regulated by rules of law and other social rules certain part of social relations, that constitute the way of life in corresponding spheres, guarantee inviolability of life, health and dignity of citizens; property and conditions, formed for normal functioning of institutions, enterprises, organizations, officers and citizens ” [33, с. 69]. Although his definition contains important components of human life, but they restrict the philosophical category of “public order”.
9. V.N. Hropanyuk defines “public order” as all system of social relations, which is formed as the result of realization of social rules (of law, moral, rules for public organizations, rites, traditions and customs)  and is protected only by special state-legal means.

We can agree with this definition to some extent, but V.N. Hropanyuk restricts the protection exclusively by special state-legal means, that frustrates the right of individual “to protect himself”.
Mentioned definitions confirm again our conclusion, that the meaning of functional task of “public order guarding” is impossible to identify without understanding of its components: guarding, order, and public.

Thus, we can make a conclusion that public order – it’s rules, regular way of human life of individual, public, society, and state. This definition bears the other our definition about the functional task of public order guarding. It’s the type of activities, complex of measures directed to guarantee inviolability, prevention of damaging the rules, regular way of human life of individual, public, society, and state. It’s a new step in the research of functional tasks of police department.
Having analyzed the literature, we can make some conclusions:
1. Legislative definition and approved in standard acts concept of “public order”, as well as functional task of police department entitled during “public order guarding” are not strictly determined.
2. It’s necessary to regulate legislatively the constitutional laws about the inviolability of certain spheres of human life during public order guarding, emergencies, etc.

3. Public order guarding shouldn’t be restricted by public place, stated in standard acts. It should be carried out in all places in different periods of time; wherever the individual is, he should feel protected by the state.
4. Bodies of Home Affairs should be organized and directed such a way, that they could be able to help people in any situation (committing an offence, any emergency, an accident, traffic congestion, etc).

5. It’s necessary to develop new forms and methods of public order guarding for citizens, public organizations, departments, enterprises, etc.

6. Holding system and structural changes in Police Department during public order guarding should rely on citizens (elective heads, sheriffs, county departments, regional offices, ministries), together with situational duties, occasionally and regularly in places of supposed violation of public order.
7. In order to minimize the violation of public order, we should apply restrictions for specific category to guarantee the rights of children, elderly, law-abiding people, etc.

8. Improve the rules about the violation of public order and the amenability for committing crimes and administrative offences.
9. Apply corresponding behavior rules for officials and the amenability for their violation in emergencies.

